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FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

In the Original Court of the Munsiff No.2 at Sonitpur,Tezpur 

 

PRESENT: -   J. Hazarika A.J.S. 

     Munsiff No.2 

  Tezpur,Sonitpur, 

 

Saturday, the 5th day of May, 2018 

 

Title Suit 27 of 2011 

 

Rajendra Kr. Sancheti 

       

………… Plaintiff 

   -versus- 

 

Ashutosh Saha  

………… Defendant 

 

This suit coming on for final hearing on 16-03-18 in the presence of – 

 

Sri Sudesh Kr. Singh Learned counsel for the plaintiff;  

 

And 

 

Sri P.K. Dutta Learned counsel for the defendant. 

 

And having stood for consideration to this day, the Court delivered the following 

judgment. 
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J U D G M E N T 

 

1. PLAINTIFF’S STORY IN BRIEF: 

 

2. The defendant in the last part of 1994 was in search of a suitable room 

for running his business so he approached the plaintiff with a request to 

lent to him the suit premises on rental basis for carrying on his business. 

Accordingly, the plaintiff and the defendant entered into an agreement on 

1st day of January 1995. According to the terms and conditions, the 

defendant was to pay monthly rental for the suit premises @ Rs 325/- 

(Rupees three hundred twenty five) only per month which was to be paid 

to the plaintiff within fifth day of every English Calendar month. The 

period of agreement was up to 31/12/96. 

 

3. That during the first year the defendant paid the monthly rent on time. 

After expiry of the agreement the plaintiff requested the defendant to 

enter into a fresh agreement with new terms and conditions enhancing 

the rental but he did not respond. The defendant started ignoring the 

plaintiff. Finding no way out the plaintiff personally sent a notice dated 

21/03/97 to the defendant apprising him the fact of default in paying the 

rent from the month of January, 1997. Moreover, the plaintiff requested 

the defendant to meet him within seven day so that new rental could be 

settled and a fresh agreement could be finalised. The defendant replied 

through his letter dated 29/03/97 and falsely claimed to have sent the 

rent for the month of January 1997 through money order and that the 

same was refused by the plaintiff's agent. The defendant volunteered to 

enhance rental @ 5% and to enhance rental every years at the said rate, 

i.e., @ 5%. Except this letter, the defendant did not make any attempt to 

personally meet the plaintiff and did not tender the rental for the month 

of Jan and Feb, 97 which had fallen due on 05/02/97 and 05/03/97 

respectively. 
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4. He occasionally deposited rental @ 325/- per month in the court. 

Whenever he deposited, he deposited rental for two months together. He 

never tender rental to the plaintiff before depositing each time in the 

court. This deposit in the court was also even irregular. 

 

5. That this way the defendant stopped paying rental to the plaintiff and 

deposited at irregular intervals in the court and thereby becoming a 

defaulter long back. 

 

6. That the plaintiff is in need of the said room as the said shop premises is 

in pathetic condition and it needs immediate renovation. Moreover, the 

plaintiff needs the same to accommodate Sri Bikash Sancheti, a member 

of the HUF and son of the Karta, for starting a new business of electronic 

goods for him. The plaintiff approached the defendant on 24/01/11 with a 

request to vacate the suit premises by 28/02/11 so that he could not 

renovate the room making it suitable for the proposed business of his son 

which they intend to start by 01/04/11. The defendant got infuriated on 

hearing this and said that he would not vacate the suit premises and 

would make all effort to linger his occupation of the suit premises, if 

necessary, by continuing to pay the rental at his own fixed rate. The 

defendant has been making wrongful gain by lingering his occupation of 

the suit premise at the cost of this plaintiff. He has his own 

accommodation (a shop room) just on the opposite side of PNGB road. 

He has been storing his goods there despite the fact that the shop room 

is by the side of road. 

 

7. DEFENDANT’S STORY IN BRIEF: 

 

8. That the defendant is an old tenant in the suit room and premises. That 

the defendant at first took the suit room and premises in the year 1980 
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from one of the owner Sri Ranjit Singh Sancheti as monthly tenant. At 

first monthly rent was fixed at Rs. 125/- only then it was enhanced time 

to time and lastly it was fixed at Rs. 325/- only per month. 

 

9. That in the last part of December, 1994 said Rajendra Kumar Sancheti 

took signature of the defendant in blank stamp paper and other papers 

by telling him that it was necessary to make an agreement of tenancy 

upto 31-12-1996 to show the defendant as his tenant before the Income 

tax department. The defendant also in good faith gave his signatures as 

shown by said Rajendra Kumar Sancheti in blank stamp paper and other 

papers. The defendant actually did not know the contents of the said 

agreement dated 01-10-1995. The said agreement was prepared without 

the knowledge and consent of the defendant and behind his back. 

 

10. That there was no valid written agreement between the parties to pay the 

monthly rent by the defendant within 5th day of every English calendar 

month as claimed by the plaintiff. Actually there was no due date for 

payment of monthly house rent but the system was from the beginning to 

pay the monthly rent as per convenience of the parties. 

 

11. That the plaintiff in the month of March, 1997 demanded the defendant 

to enter into a written tenancy agreement with enhancement of rent. The 

defendant though agreed to enter into written tenancy agreement with 

an enhancement of 5% percent rent above the existing rent yet said Sri 

Rajendra Kumar Sancheti left Dhekiajuli without informing and executing 

any written tenancy agreement. The defendant vide his letter dated 29-

03-1997 clearly had informed the above mentioned facts and also 

informed that he had then no alternative but to sent monthly rent for the 

month of January, 1997 through money order which was refused by the 

plaintiff's agent with a view to make the defendant as defaulter and so he 
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informed the plaintiff that since the month of January, 1997 he was 

compelled to deposit the rents in Court in the name of the plaintiff. 

 

12. The condition of suit room is not pathetic and it does not requires 

immediate renovation. It is also false that the suit room is required for 

starting business of electronic goods by Sri Bikash Sancheti son of Sri 

Rajendra Singh Sancheti. That said Sri Bikash Sancheti is the only son of 

Sri Rajendra Singh Sancheti who has already carried on electronic goods 

in the name and style of M/S. Oswal Electronics. That business of the said 

shop is regularly managed and looked after by said Sri Bikash Sancheti as 

Sri Rajendra Singh Sancheti became old and suffering from chronic 

ailments. That it is absolutely false that their wish to extend the business 

and the son is accommodated in the extended business for the same 

purpose another room is required as claimed. That said Sri Bikash 

Sancheti has Tata AIG Insurance business of his own plus he is fully 

engaged in the above mentioned electronic business of his father. That 

the plaintiff had several shop rooms and he sold some shop rooms to his 

tenants. 

 

13. That the defendant is not defaulter and the suit room is not required 

urgently and bona fide by the plaintiff as claimed by him. There is no 

ground whatsoever to grant decree of eviction against the defendant in 

this suit. 

 

14. The plaintiff has examined as many as 3 (three) witnesses and defendant 

has examined only 1 one number of witnesses. 

 

15. I have heard both the Ld. Advocates of the plaintiff and defendant and 

appreciated the submissions made by them. I have also perused the case 

record and the evidences available on the record. 
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16. On the above pleadings my Ld. Predecessor framed the following issues 

i) Whether there is cause of action for the suit? 

ii) Whether the defendant is a defaulter in payment of monthly rent 

to the plaintiff in respect of the suit premise? 

iii) Whether the suit premises is bonafide required by the plaintiff? 

iv) Whether the plaintiff is entitled to the decree as prayed for? 

DISCUSSION, DECISIONS AND REASON THEREOF:  

17. ISSUE No.1 

 

18. This issue relates to whether there is a cause of action for the suit. The 

plaintiff in their plaint pleaded that the defendant defaulted in payment of 

rent for the month of January, 1997 and that the suit premise is bonafide 

required by the plaintiff for immediate renovation since the same is in a 

pathetic condition and moreover the plaintiff needs the same for 

accommodation of Bikash Sancheti the son of the plaintiff for starting a 

new business of electronics goods for him. On the contrary the defendant 

denied of being a defaulter and further that there is no bona-fide 

requirement of the suit premise by the plaintiff. 

 

19. From the above facts, it appears that there is a case which requires 

intervention by the court. 

 

20. Hence, issue no.1 is decided in affirmative. 

 

21. ISSUE No. 2 

 

22. This issue relates to whether the defendant was a defaulter in payment of 

monthly rent to the plaintiff in respect of the suit premise. 

 

23. The plaintiff pleaded that plaintiff and defendant entered into tenancy 

agreement on 1-1-1995 and as per agreement the defendant is pay Rs. 
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325/- per month to plaintiff within 5th day of every English calendar 

month. The period of agreement was upto 31-12-96. But after the expiry 

of the term the plaintiff called upon the defendant to enter into a fresh 

agreement with new terms and conditions and enhanced rental but 

defendant did not respond and thereafter the plaintiff send a notice dated 

21-03-97 apprising him of the fact of default for the month of January, 

1997 to which defendant replied vide letter dated 29-03-1997 and 

claimed to have sent the rent through money order. The defendant 

volunteered to enhance rental @ 5% and did nothing and also did not 

tender rental for the month of January and February which had fallen due 

on 5-2-97 and 5-3-97 respectively. Further the defendant did not stick to 

his own promise of enhanced rental. He occasionally deposited the rental 

@ Rs.325 and whenever he deposited rental he use to deposit rental for 

two months together and he never tendered rental to the plaintiff before 

depositing each time in the court.  

 

24. The Ld. Advocate for the plaintiff during the argument argued that the 

agreement was agreed by the defendant only to the extent of its need by 

the plaintiff for depositing it for Tax but not to act upon and that rent was 

paid not regularly but sometimes 2 months together and sometimes 3 

months together. Further the W.S is silent as to on which date the money 

order was sent and also on which date the rent was refused by the 

plaintiff. 

 

25. On perusal of the evidences on record, it is evident that the tenancy 

agreement dated 1-1-1995 i.e. Ext.1 is an unregistered one. As per the 

terms of the agreement the defendant is to pay the monthly rent within 

5th day of every English calendar month. The defendant on the other 

hand denied to have executed the agreement stating that the plaintiff 

took signature of the defendant on a blank paper for making it an 

agreement for the purpose of the tax matter. The Ld. Counsel on behalf 
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of the defendant relied on the catena of citations such as AIR 1975 

Madras 333 and AIR 2001 Kerala 123 wherein it was held that “admission 

by defendant that he signed on a blank sheet of paper is not admission of 

execution of document.” 

 

26. Now coming to the question of signing on a blank paper; it the burden of 

the defendant to prove what he asserts but the defendant has not led any 

evidence to prove that he signed on a blank piece of paper. Moreover on 

perusal of Ext.4 it is found that the defendant mentioned about execution 

of a fresh tenancy agreement in respect of the tenanted premises to the 

plaintiff which in a way proves that there is a trend of tenancy agreement 

between the parties. The defendant also in his cross- examination 

admitted to the fact of mentioning about renewal of the Ext.1. If Ext.1 is 

prepared by the plaintiff only for the purpose of tax, then why defendant 

in Ext.4 stated about renewal of Ext.1. 

 

27. And as per Ext.1 clause 3 the defendant is liable to pay the monthly rent 

by 5th day of every succeeding month and in default where of the Tenant 

shall become liable to be evicted without notice what so ever. 

 

28. The defendant stated that he went to the plaintiff’s house to tender rent 

for the month of January, 1997 but the plaintiff did not accept it, so he 

send the rent of January 1997 through money order. But the plaintiff 

denied to it and stated in his cross-examination that defendant came to 

his house when he was not at home and his son asked the defendant to 

talk to his father and then tender the rent but the defendant did not meet 

the plaintiff thereafter. It is the burden of the defendant to establish that 

the plaintiff refused to accept the rent tendered to him. 

 

29. DW 1 in his cross examination stated that after plaintiff denied to accept 

the rent, he never went to tender the rent to the plaintiff. Further he does 
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not remember for which month of 1996 he went to tender rent and more 

interestingly he does not know the name of his landlord. 

 

30. However the defendant’s W.S is silent on which date he send the money 

order and through which mode; even the W.S and Ext.4 is silent about 

the details of the money order. The irregularity of the defendant in 

payment of the monthly rent is evident from his cross- examination 

wherein he stated that he use to deposit rent for two months and 

sometimes for three months together. Whereas as per the Ext.1 

defendant is liable to pay it within 5th day of every succeeding month. 

 

31. The plaintiff alleged that the defendant never tendered rent to him after 

he started depositing in the court. Law is very clear on this point that the 

obligation of the tenant to pay rent to the landlord subsist during the 

pendency of the suit as well, otherwise the tenant is deemed as a 

defaulter. In Biswajit Saha Vs. Shah Md. Farid & Anr., 2009 (3) GLT 241 it 

was held that burden of compliance of deposit in court is on the tenant. 

In the instant case the defendant did not called for the rent deposit 

records to prove that he has been constant in depositing the rent 

regularly in the court. Moreover, the obligation of the tenant does not end 

on depositing of the rent regularly in the court but also extends to service 

of notice to the landlord after each deposit and also such deposit must be 

as per law but in the instant case there is nothing in record to show that 

the defendant served notice upon the plaintiff after each and every 

deposit since only challans were exhibited and no rent deposit records 

were called for to ascertain that the rent was deposited as per law. 

 

32. The Ld. Advocate for the defendant during the course of the argument 

argued that PW1 in his cross examination deposed that he has filed the 

instant suit for the business of his son and for nothing else and that the 

plaintiff in his pleading has also not prayed for recovery of arrear rents 
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which in a way impliedly means that the suit of the plaintiff is only for 

bona-fide requirement and not for defaulter. The Ld. Advocate on behalf 

of plaintiff argued that the prayer for recovery of arrear and the future 

rental was inadvertently missed out but the prayer can be found out in 

para 7 of the plaint. At this juncture a question comes to my mind that 

whether the court can grant relief to a party when the same is not 

specifically prayed for? 

 

33. The relevant principle relating to circumstances in which the deficiency in, 

or absence of, pleadings could be ignored, was stated by a Constitution 

Bench  in Bhagwati Prasad vs. Shri Chandramaul - AIR 1966 SC 735 : "If 

a plea is not specifically made and yet it is covered by an issue by 

implication, and the parties knew that the said plea was involved in the 

trial, then the mere fact that the plea was not expressly taken in the 

pleadings would not necessarily dis entitle a party from relying upon if it 

is satisfactorily proved by evidence. The general rule no doubt is that the 

relief should be founded on pleadings made by the parties. But where the 

substantial matter relating to the title of both parties to the suit was 

touched, tough indirectly or even obscurely in the issues, and evidence 

has been led about them then the argument that a particular matter was 

not expressly taken in the pleadings would be purely formal and technical 

and cannot succeed in every case. What the Court has to consider in 

dealing with such an objection is; did the parties know that the matter in 

question was involved in the trial, and did they lead evidence about it? If 

it appears that the parties did not know that the matter was in issue at 

the trial and one of them has had no opportunity to lead evidence in 

respect of it,that undoubtedly would be a different matter. To allow one 

party to rely upon a matter in respect of which the other party did not 

lead evidence and has had no opportunity to lead evidence, would 

introduce considerations of prejudice, and in doing justice to one party, 

the Court cannot do injustice to another." 
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34. In the instant case the plaintiff in para 7 of the plaint specifically 

mentioned about the arrear and future rents and the defendant all 

throughout the trial was aware of what the suit is all about and the issue 

no.2 also covers the same. So not making a specific prayer for arrear and 

future rents cannot make the defendant save from being a defaulter. 

 

35. From the discussions made above, it is held that defendant has defaulted 

in payment of rent to the plaintiff in respect of suit premise. 

 

36. Hence issue no.2 is decided in affirmative. 

 

37. ISSUE No. 3 

 

38. This issue relates to whether the defendant bona-fide requires the suit 

premise. 

39. The plaintiff in his pleading pleaded that the tenanted premise is required 

by the plaintiff to accommodate the son of the plaintiff Bikash Sancheti 

for starting new business of electronic goods for him. They have thought 

to take the Arise Agency and have had a telephonic conversation with the 

said agency and it got finalised. 

  

40. The defendant stated that the son of the plaintiff has a TATA AIG 

Insurance business of his own. The plaintiff denied to it by stating that 

TATA AIG was closed. To which the defendant did not adduce any 

evidence to prove that the plaintiff’s son has running business and that 

there is no any bona-fide need for accommodating the son of the plaintiff. 

 

41. Further the plaintiff also stated that the defendant has his own 

accommodation just on the opposite side of PNGB road and he has been 

storing his goods there despite the fact that the shop room is by the side 
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of the road but he does not want to vacate the suit premise of the 

plaintiff as he has been enjoying the same at a minimum rate of rental. 

 

42. The defendant too in his cross-examination admitted that he has a room 

just near the road which he has been using as a godown since 1984 and 

that if required he can use the godown as his shop. 

 

43. The law on bona-fide requirement is very clear, it say that the landlord is 

the best judge of his need to occupy the tenanted premise. 

 

44. At this juncture, I would like to refer to case law of our Hon’ble High 

Court; Durga Bala Das Vs. Chitrabala Das, (1989) 2 GLR 458 wherein, it is 

held that if the suit premises is needed for expanding the business of the 

family, it can be taken as bona-fide requirement of the plaintiff. 

 

45. Considering the business expansion plans stated by PW2 and the closer of 

TATA AIG shows the requirement of the plaintiff of the tenanted suit 

premise for the accommodation of the son of the plaintiff appears to be 

bona-fide.  

 

46. Hence issue no. 3 is decided in affirmative. 

 

47. ISSUE No. 4 

48. This issue relates to whether the plaintiff is entitled to the decree prayed 

for. 

 

49. From the discussions made in issue no.2 and 3, the plaintiff is entitled to 

the decree as prayed for.  

 

50. Accordingly, issue no. 4 is also decided in affirmative. 
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51.                                    O R D E R 

52. The suit is decreed on contest with cost. It is decreed that the plaintiff is 

entitled to recover the possession of the suit house by evicting the 

defendant with his men and materials there from along with rent 

deposited before the court. The rent already withdrawn by the plaintiff 

shall be set-off. Furthermore, considering the fact that the suit premises 

was required by the plaintiff for bona-fide requirement & the defendant is 

making profit out of it despite being a defaulter, I deem it fit to decree 

the suit also for mesne profit @ Rs.20/- per diem as decided by the 

plaintiff in Ext.6 from 1st day of September, 2002 till actual handing over 

of possession of the suit premises to the plaintiff. 

 

53. Prepare decree accordingly. 

Given under my hand and seal of this court on 5th day of May, 2018. 

 

 

 

 

                                                                            J. Hazarika 
  Munsiff No.2 
                                                                         Tezpur, Sonitpur 
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APPENDIX 

PLAINTIFF’S WITNESS: 

1. PW1: Rajendra Kr. Sancheti 

2. PW2: Vikas Kr. Sancheti 

3. PW3: Swapan Das 

PLAINTIFF’S EXHIBITS: 

1. Exhibit 1: Deed of agreement. 

2. Exhibit 1(1)- Exhibit 1(3): Signatures of Rajendra Kr. Sancheti. 

3. Exhibit 1(4)- Exhibit 1(6): Signatures of Ashutosh Saha. 

4. Exhibit 2: Letter dated 21-03-97 with postal receipt. 

5. Exhibit 2(1): Signature of Rajendra Kr. Sancheti. 

6. Exhibit 3: Postal Stamp. 

7. Exhibit 4: Signature of Ashutosh Saha. 

8. Exhibit 5(1)-5(4): Misc. Case No. 261/04, 114/05, 364/09 and 340/10. 

9. Exhibit 6,6(1) and 6(2): Pleader's notice dated 27-07-02. 

10. Exhibit 7(1): Postal receipt dated 29-07-02. 

11. Exhibit 7(2): Acknowledgement card. 

12. Exhibit 8: Reply dated 31-08-02. 

13. Exhibit 9: Jamabandi. 

14. Exhibit 10 to 13(1): Municipal Valuation List of Dhekiajuli Municipal 

      Board. 

DEFENDANT’S WITNESS:  

 

1. DW1: Ashutosh Saha. 
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DEFENDANT’S EXHIBITS: 

 

1.  Exhibit Ka(25) to Ka(12): Money Receipt. 

2.  Exhibit Kha(1) to Kha (157): Challan. 

 

 

 

   J. Hazarika 
  Munsiff No.2 

                                                                             Tezpur, Sonitpur 
 


